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I. INTRODUCTION 

The Private Defendants do not deny that they have been involved in the post-injunetion 
export of 3D-printable firearm files, ineluding by “encourag[ing]” others to “host the files 
online” through the “Host or Pay” video. Dkt. #155 (“0pp.”) at 6. They do not deny that they 
have distributed the files without regard to whether the reeipients are foreign persons, are loeated 
within the United States, and are legally ineligible to possess firearms. They refuse to provide 
any discovery as to these narrow, critical issues, and instead seek to evade all scrutiny as to their 
compliance by redefining the scope and effect of the Court’s injunction, relitigating their 
unsuccessful Rule 12(c) motion, and resurrecting waived and meritless objections. All of these 
efforts fail. The States’ Motion to Compel (Dkt. # 148) (“Mot.”) should be granted in full. 

II. ARGUMENT 

A. The Requests Seek Limited Information about a Highly Relevant Issue 

For the reasons discussed in the Motion, the Requests are narrowly tailored to seek highly 
relevant information about the Private Defendants’ post-injunction involvement in exporting the 
files. Mot. at 1, 7-10. Even if the Private Defendants did not have the burden to justify their 
resistance to discovery (they do),' relevance is amply established. 

The Private Defendants scoff at the notion that their conduct could have any “conceivable 
bearing on the case” (Mot. at 7; see 0pp. at 7), but they fail to grapple with the fact that their 
plans to post the files on the internet gave rise to this litigation and is the primary source of the 
identified threat of irreparable harm. See Mot. at 7-8 (citing multiple filings extensively 
referencing Defense Distributed’s plans to post the fdes online); see also Dkt. # 95, p. 7 
(explaining that in moving for a TRO, “plaintiffs had shown a likelihood of irreparable injury if 
an injunction did not issue because Defense Distributed had announced its intent to make the 
CAD files downloadable from its website on August 1, 2018”) (emphasis added). 

As discussed in the Motion, discovery of information about the Private Defendants’ post- 


' See Mot. at 7; Opp. at 3. The Private Defendants’ authority is distinguishable. In Holmes v. Nova, the 
burden shifted to the party seeking an additional inspeetion of a vessel when the responding party explained why 
an additional inspeetion was not relevant. In response, the requesting party only elaimed, erroneously, that relevanee 
was “not disputed.” No. C16-1422RSL, 2018 WL 1911182 (W.D. Wash. Apr. 23, 2018). 
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injunction involvement in any export of the files is warranted beeause it may reveal an ongoing 
threat of harm that requires remediation. See Mot. at 8, 10. For example, it would enable the 
States to evaluate whether to seek contempt sanetions or additional preliminary relief (as the 
Private Defendants themselves suggest). See 0pp. at 4; see also Cal. Dep’t of Soc. Servs. v. 
Leavitt, 523 F.3d 1025, 1034 (9th Cir. 2008) (“appropriate diseovery should be granted” where 
“significant questions regarding noneomplianee have been raised”). Any harm resulting from a 
violation may also bear on the States’ ultimate request for permanent injunetive relief. Mot. at 
8; see Dkt. # 29 (Amended Complaint), p. 74 (requesting a permanent injunction “prohibiting 
Defendants and anyone acting in concert with them from taking any aetion ineonsistent with the 
rescission” of the Temporary Modification and Letter); Nat’I Wildlife Fed’n v. Nat’I Marine 
Fisheries Serv., 886 F.3d 803, 817 (9th Cir. 2018) (permanent injunetion requires showing of 
irreparable injury). The Requests are not an “open season” “fishing expedition” (0pp. at 1, 8- 
9); rather, they seek the limited information neeessary to determine whether ongoing violations 
are eausing the same type of harm to which the injunetion is directed. 

B, The Private Defendants’ Misinterpretation of the Injunction and Controlling Law 

Underscores the Need for Discovery 

As discussed in the Motion, the Private Defendants’ responses refieet an overly narrow 
understanding of federal law in light of the injunetion, including what constitutes an illegal 
“export” of the files. Mot. at 10-11. In their Opposition, the Private Defendants double down on 
their exceedingly narrow interpretation, which calls their compliance further into question. 

The Private Defendants dispute that the injunction “preserve[s] the status quo in which 
it is a violation of federal law to post on the internet, or otherwise export” the files at issue (0pp. 
at 6)—though that is precisely what it does. See generally Dkt. # 95. They also claim it is “not 
necessarily illegaf’ to “host the files” post-injunction (0pp. at 6)—evidently not grasping the 
faet that posting the files on the internet is an unlawful “export” under AECA and ITAR. Dkt. # 
95, pp. 3, 22. And for the first time in these proceedings, the Private Defendants make the 
remarkable, unsupported elaim that State Department “preelearance” to export Munitions List 
items is somehow “not necessary” (0pp. at 5)—^which flies in the face of the entire AECA and 
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ITAR regulatory regime.^ See Dkt. # 95, pp. 3^ (reviewing regulatory regime’s applieation to 
files at issue). Eaeh of these assertions reveals the Private Defendants’ fundamental 
misunderstanding of federal export eontrol law as applied to the files following the injunetion. 
Indeed, these new assertions eontradiet the Private Defendants’ own previous aeknowledgement 
that the injunetion did affeet the status of federal law, and that Defense Distributed “eomplied” 
by removing the files from its website. Mot. at 2. 

The Private Defendants also have an unduly narrow understanding of their own 
obligations in light of the injunetion. They disagree that they have any duty to refrain from 
eneouraging, ineiting, eausing, or failing to take reasonable steps to prevent the files from being 
exported. See 0pp. at 4-5. But they fail to address the eontrolling authority establishing sueh 
duties, whieh the Ninth Cireuit has reeently eited and applied. Mot. at 9; Inst, of Cetacean 
Research v. Sea Shepherd Conservation Soc’y, 11A F.3d 935, 948, 949 (9th Cir. 2014), cert, 
denied, 132 S. Ct. 2816 (2015). Importantly, the Private Defendants do not deny that they 
supported efforts to export the files post-injunetion, through the “Host or Pay” video or 
otherwise. 0pp. at 6. Instead, they diselaim any duty to refrain from sueh eonduet. See id. 

To be elear, there is no dispute that federal law does not prohibit the Private Defendants 
from distributing the files domestieally to U.S. persons, ineluding through the mail. See 0pp. at 
6-7; Dkt. # 95, p. 25. But as discussed in the Motion (and as reinforced by the Opposition’s 
erroneous description of the injunction and controlling federal law), discovery is needed to 
determine whether the Private Defendants participated in any unlawful post-injunction 
distribution. See Mot. at 10-11. The “Host or Pay” video—which belies the Private Defendants’ 
assertion in their responses that they “did not assist or facilitate any other person in posting any 
Subject Files online”—already provides one concrete reason for further inquiry through 
discovery. Mot. at 8, IF Their misinterpretation of the injunction and controlling federal law 
provides further reason to believe the Private Defendants may indeed have encouraged, incited. 


^ The Private Defendants resurreet their argument that regulating the files’ export violates the First 
Amendment, but the Court has already ruled that their asserted First Amendment rights do not outweigh the publie 
interest in “maintaining the status quo through the pendency of this litigation.” Dkt. # 95, p. 25. 
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caused, or participated in exporting the files. The States are entitled to discover this information. 

C, The Court Need Not Consider the “First Amendment Privilege” and Other 

Waived Objections 

The Private Defendants devote much of their Opposition to a waived objeetion based on 
the “First Amendment privilege,” which they asserted for the first time in their supplemental 
responses—six weeks after the initial response deadline and the night before the motion 
deadline. Mot. at 6; compare Ex. 2 (original responses: no First Amendment-based objection) 
with Ex. 3 (supplemental responses: asserting First Amendment-based objections). They fail to 
rebut the “well established” rule that untimely objeetions are waived. Mot. at 6 (quoting 
RichmarkCorp v. Timber Falling Consultants, 959 F.2d 1468, 1473 (9th Cir. 1992)); see also, 
e.g ., LifeGoals Corp. v. Advanced Hair Restoration LLC, No. C16-1733JER, 2017 WE 6516042, 
at *2 (W.D. Wash. Dec. 19, 2017) (the “general rule of waiver extends to new objections raised 
for the first time in an untimely supplemental response”); Medina v. County of San Diego, No. 
08cvl252 BAS (RBB), 2014 WE 4793026, at *14 (S.D. Cal. Sept. 25, 2014) (“The reason for 
requiring timely objeetions to diseovery requests is to give the propounding party an opportunity 
to file a motion to eompel to address inadequate objeetions.”). The Court need not consider the 
“First Amendment privilege” or any other untimely objeetions—ineluding objections not 
discussed in the Opposition. See Medina, 2014 WE 4793026, at * 16 (“If a party fails to continue 
to assert an objeetion in opposition to a motion to eompel, courts deem the objection waived.”).^ 

The Private Defendants only address waiver in a single footnote, eiting no authority. 0pp. 
at 12 n.5. Their assertion that the States have “aequiesced” to the untimely First Amendment 
objeetion is flatly eontradieted by the States’ Motion, whieh in faet points out that this and other 
untimely objections are waived. Mot. at 6 & n.4. Their claim that there is “good eause” to “set 
aside” the “timeliness technicalities” also falls flat, beeause they have repeatedly invoked the 
First Amendment throughout the eourse of this litigation. See Dkt. ## 8, 11, 48, 63. It strains 

^ See Mot. at 6 & n. 4. To the extent the Declaration of Paloma Heindorff (Dkt. # 155-5) also asserts new 
objections, the waiver rule applies with equal force. See, e.g., Simpson v. City of Upland, No. ED CV 08-1117 SGL 
(FMOx), 2009 WL 10687226, at *2 (C.D. Cal. Aug. 24, 2009) (declining to consider untimely objections raised for 
the first time in opposing motions to compel); Medina, 2014 WL 4793026, at *14 (an objection raised for the first 
time in opposition to a motion to compel “comes too late”). 
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credulity to suggest that a First Amendment-based objeetion eould not have oceurred to them 
until after the Court ruled that they are necessary parties to this case. 

Even if the Court were to consider the merits of the untimely “First Amendment 
privilege” objection, the Private Defendants fail to support their contention that it “undoubtedly” 
applies. 0pp. at 11. Far from intruding into “assoeiational activities and expressions” or broadly 
asking “who the Private Defendants have been talking to” or “how they carry out their 
constitutionally protected advocacy,” the targeted Requests merely seek information about post¬ 
injunction distribution of the files—including the “manner,” “steps,” and “information . . . 
collected” in doing so. 0pp. at 2, 10-11. This will reveal whether the Private Defendants 
(directly or in concert with a “non-party,” id. at 10) participated in any illegal export or 
distribution to ineligible persons. See Mot. at 3, 8. Rights to “assoeiate” and “speak 
anonymously” that may be proteeted by a First Amendment privilege {see In re Grand Jury 
Subpoena, No. 16-03-217, 875 F.3d 1179, 1184-85 (9th Cir. 2017)) are not implicated here, 
since the Requests do not seek “members’ identities” {id. at 1184), and the Private Defendants 
are not speaking anonymously, but rather advertising their distribution. Mot. at 3. The Private 
Defendants read far too much into Rog 1, which merely seeks information about individuals with 
authority to act on Defense Distributed’s behalf—a common request in litigation involving 
corporate entities, which can only act through their agents. See, e.g., Jones v. Wells Fargo Bank, 
N.A., 666 F.3d 955, 965-66 (5th Cir. 2012); see 0pp. at 9, 10. 

Furthermore, to the extent the Private Defendants claim a “First Amendment privilege” 
protects their distribution of the files, this is incorrect. Even in theory, the privilege does not 
extend beyond assoeiational and anonymity rights. See 0pp. at 9-10; In re Grand Jury 
Subpoena, 875 F.3d at 1184-85. Plus, no court has ever found that the cliek-and-print firearm 
files at issue are proteetable “speeeh” at all—much less that efforts to obtain information about 
potentially unlawful distribution of the files is subject to “strict scrutiny,” as the Private 
Defendants claim. 0pp. at 11; see Dkt. # 43 (States’ Mot. for PI), pp. 17-19; Dkt. # 68 (States’ 
Reply re Mot. for PI), pp. 8-9. In issuing the Preliminary Injunction, the Court “presume[d],” 
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but did not decide, that the Private Defendants’ First Amendment rights were implicated, and 
found that any burden on these presumed rights is “dwarfed by the irreparable harms the States 
are likely to suffer” absent injunctive relief Dkt. # 95, p. 25. Even if the same presumption is 
made here, and the “First Amendment privilege” were extended so far as to apply to distribution 
of export-controlled items, the equities similarly weigh in favor of permitting targeted discovery 
to assess the ongoing threat of irreparable harm caused by any unlawful export of the files 
D, The Private Defendants’ Remaining Arguments Lack Merit 

The Private Defendants offer no substantive justification for their cursory objections 
based on “[ojverbreadth, undue burden, and proportionality,” which lack merit for the reasons 
discussed in the Motion. 0pp. at 9; Mot. at 10-11. The only Request they address with 
particularity is Rog 1, which is simply intended to enable the States to determine whether anyone 
acting on Defense Distributed’s behalf has unlawfully exported the files post-injunction. 0pp. at 
9; Mot. at 4. Further, there is no reason to entirely exempt SAF or Conn Williamson from 
responding to the Requests. See 0pp. at 3. If these parties have no responsive information or 
documents—^which is questionable in light of the “Host or Pay” video identifying SAF as a 
“partner” (Mot. at 1, 3)—they should respond accordingly rather than seeking a blanket 
exemption. Finally, the Private Defendants’ effort to evade discovery by relitigating their Rule 
12(c) motion is unavailing. See 0pp. at 1-2. They have not timely sought reconsideration of the 
denial of their motion (see FCR 7(h)(2)), and they “do[] not have an immediate right to appeal” 
this interlocutory decision. Wright & Miller, 5C Fed. Prac. & Proc. § 1372. Nor are the Private 
Defendants exempt from discovery because they “lack” certain “‘party’ properties.” 0pp. at 1. 
They cite no authority for the proposition that necessary parties like themselves are broadly 
exempt from discovery, and the States are aware of none. See 0pp. at 1-2, 7. 

III. CONCLUSION 

For the reasons above and in the Motion, the Court should grant all the requested relief. 


* For similar reasons, to the extent a “stay pending appeal entails the same governing faetors as an 
injunction” (Opp. at 12), those factors have already been addressed and weigh in the States’ favor. See generally 
Dkt. # 95. The request for a stay is unripe in any event, since there is no pending appeal. 
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DATED this 21st day of December, 2018. 
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Attorney General of Washington 

A/ Jeffrey Rupert _ 

JEEEREY RUPERT, WSBA #45037 
Division Chief 

TODD BOWERS, WSBA #25274 
Deputy Attorney General 
JEEEREY T. SPRUNG, WSBA #23607 
KRISTIN BENESKl, WSBA #45478 
ZACHARY P. JONES, WSBA #44557 
Assistant Attorneys General 
JeffrevR2@atg.wa.gov 

ToddB@atg.wa.gov 

JeflB2@atg.wa.gov 

KristinBl@atg.wa.gov 

ZachJ@atg.wa.gov 

Attorneys for Plaintiff State of Washington 

GEORGE JEPSEN 
Attorney General of Connecticut 

/s/ Maura Murphy Osborne _ 

MAURA MURPHY OSBORNE, Admitted pro hac vice 
Assistant Attorney General 
Maura.MurphvOsbome@ct.gov 
Attorneys for Plaintiff State of Connecticut 

BRIAN E. EROSH 
Attorney General of Maryland 

/s/ Julia Doyle Bernhardt _ 

JULIA DOYLE BERNHARDT, Admitted pro hac vice 

Assistant Attorney General 
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JBernhardt@oag.state.md.us 

idunlap@oag.state.md.us 
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